

















































































































graphicalCoordinates Order,namely StraightBaselines Order,waspub-
lished,②theNWPwastherebysubsumedintothejurisdictionofCanada.
ToCanada,itsclaimforjurisdictionovertheNWPoriginatedfromthe
sameclaimonthewatersoftheCanadianArctic.Fromthesouthendofthe
marginoftheNorthAmericanContinenttothenorthendofElesmereIsland,
theArcticArchipelagoisaconstelationofislandsalongtheCanadianArctic.
TheseislandsandtheirvicinalwaterswerecaledthewatersoftheCanadian
Arctic.Viewedfromamap,theNWPcrossestheentirewatersfromeastto
west.CanadafirstproposedtheSectorPrinciplein1907,claimingthatthe
wholezonewithintheboundaries(longitudeline)andtheNorthPolebelonged
tothecontiguouscountry,whichistakenbyCanadaasthebasisforclaiming
sovereigntyovertheArcticislands.Astosovereigntyoverthewaters,al-
thoughCanadaclearlyclaimedthattheSectorPrinciplewasnotusedinthe
waterregion,infact,itexpandedcontrolovertheArcticwatersinanalterna-
tiveway.Firstly,Canadaassertedthewatersbeyonditscoastasinternalwa-
tersbyusinghistorictitle,andthenconsolidatedthisdeclarationbyusing
straightbaselines.InInternationalLaw,usingstraightbaselinestoobtainsea
sovereigntyismorefavorabletoclaimantcountriesthanresortingtohistoricti-
tle;whileproofofhistoricownershipisoftencontroversial,andthestarting
pointandstandardof“history”isambiguous,themethodofstraightbaselines
asexpresslyprovidedintheUNCLOSisamoreacceptedandspecificproof.
Moreover,accordingtotheprovisionoftheUNCLOS,“wherethemethodof
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straightbaselinesisapplicable…accountmaybetaken,indeterminingparti-
cularbaselines,ofeconomicinterestspeculiartotheregionconcerned,thereal-
ityandtheimportanceofwhichareclearlyevidencedbylongusage."①Thatis
tosay,historicfactorsmaybetakenasoneoftheconsiderationsfordelimita-
tionwiththestraightbaselinemethod.
b.DefinitionBasis
(a)SectorPrinciple
In1907,SenatorPascalPoirierproposedtheland-basedsectorprinciple,
uponwhichCanadabaseditsclaimedrightofcontrolovertheNWP.Bythat
time,theCabinetofCanadahadpublishedtwomaps:thefirstwas“Exploration
inNorthernCanadaandAdjacentPortionofGreenlandandAlaska"(1904),
andthesecondwas“AtlasofCanadaNo.1TerritorialDivision"(1906);both
tookthe141stand60thmeridiansasboundarylines.Thefirstmapextended
thoseboundariesuptotheNorthPole,thesecondonedidsoasfarnorthas
necessarytoincludealofthenorthernmostislands.②However,Poirierdidnot
intendtoapplythetheorytowaters,andtheCanadiangovernmentalsodidnot
exposeanexplicitpositiontothistheoryuntil1970,whentheArcticWaters
PolutionPreventionAct(AWPPA)dividedthescopeofthewatersoftheCa-
nadianArcticbyusingthemeridianmethod,namelythesectorprinciple,which
madeitsfirstappearanceinanofficialdocument.Subsequently,formerPrime
MinisterTrudeau,inhisresponsetotheU.S.aboutitsprotestagainstthe
AWPPA,tookaclearstancethatthewatersamongtheCanadianArchipelago
belongedtoCanada.③
(b)HistoricTitle
ThefirstofficialCanadianclaimofinternalwaterswasmadein1973when
theBureauofLegalAffairswrotealetteronthequestionofhistoricbaysand
watersinwhichitstated:“CanadaalsoclaimsthatthewatersoftheCanadian
ArcticArchipelagoareinternalwatersofCanada,onhistoricalbasis,although
theyhavenotbeendeclaredassuchinanytreatyorbyanylegislation."④In
2002,officialsattheDepartmentofForeignAffairsandInternationalTradeex-
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pressedasimilaropinion:Basedonthehistorictitle,andthefactthatnotransit
rightshaveeverbeenrecognizedinthisarea,Canadahastheexclusivesover-
eigntyoverthesewaters,includingtheNWP.ForCanada,thissovereignstatus
isevenmoreenhancedastheareahasbeenusedandoccupiedbytheInuitwho
havebeenlivingontheoverlyingicefromtimeimmemorial.①Inaddition,Can-
adaattachedareservedstatementwhenaccedingtotheUNCLOS,inwhichit
stated:“CanadadoesnotacceptanyoftheproceduresprovidedforinPartXV,
section2,withrespectto…Disputesconcerningarticles15,74and83relating
toseaboundarydelimitations,orthoseinvolvinghistoricbaysortitles."②
WhetherCanadashouldundertaketheburdenofproofforitsclaimde-
pendsonwhethertheclaimisbasedonlegalrightsconsolidatedbyhistory
(suchasstraightbaselinetheory),oronhistorictitles.③Astheclaimisbased
onhistorictitles,Canadashouldundertaketheburdenofproof.Pharandhas
createdasix-elementstandardfordetermininghistoricwaters,④accordingto
whichCanadaputforwardthereasonsasfolow:
a)ExclusiveRightsandEffectiveLegalProtection
CanadianlawsandregulationsconcerningthewatersoftheCanadianArc-
ticcoverpolutioncontrol,environmentalprotection,maritimesafety,andother
aspects,amongwhichthecorelawsare:the1997OceansAct,whichdeclaresa
territorialseaof12nmfromtheterritorialseabaselines,acontiguouszonead-
jacenttotheterritorialseaoutto24nmfromtheterritorialseabaselines,an
exclusiveeconomiczone(EEZ)adjacenttotheterritorialseaandextendingout
200nmfromtheterritorialseabaselines,andacontinentalshelfofatleast200
nmorfurtherinthecaseofanextendedcontinentalmargin;⑤the1970Arctic
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WatersPolutionPreventionAct(AWPPA),which,afteritsamendment,has
extendeditsapplicablescopetothe200nmEEZ;the1985ShippingActof
Canada,which,afteritsamendment,hasextendeditsapplicablescopetothe
maritimeactivitiesbeyond100nm,andhasdetailedtheenforcementpowersre-
latedtostandardsofshipbuilding,navigationoperatingprocedures,andthe
rightofvisit,andtherightofprescribingspecifictrafficroutesbycoastal
States.①
b)Long-termUseandTransit
Duringthe300yearspriorto1880whentheBritishabdicatedsovereignty
oftheArcticIslandstoCanada,Britishexplorersandwhalershaddiscovered
andvisitedaltheCanadianArcticIslands.Canadiansbelievethatthedemon-
strationoftheseactivitiescouldbeconsideredthepredecessorofthehistoricti-
tleproposition.Besides,Canadastarteditsownnorthernadventureassoonas
itinheritedthejurisdictionoftheArcticArchipelagoin1880,forthepurposeof
consolidatingitscontroloverwhalecatchersandenforcingitsjurisdiction.②Ca-
nadiansovereigntyoverthewatersoftheCanadianArcticisalsoenhancedbya
significanthistoryofInuithabitationandactivity.③
c)AcquiescenceofforeignStates
DespiteprotestsfromtheUnitedStates,Japan,andtheECMemberStates
afterCanadadesignatedtherangeofitshistoricwaters,shipsfromtheUnited
StatesandotherforeignstatesshouldobtainpriorpermissionissuedbytheCa-
nadiangovernmentbeforeenteringtheNWPfortransitorfishing.Though
CanadaalowstheUnitedStatestobuildmeteorologicalstationsonsomeCa-
nadianarcticislands,theU.S.Navyremainssubjecttotherulesofpriorper-
mission.Also,Canada’senvironmentalcontrolandprotectionofthearcticwa-
tersincludingtheLancasterSoundhavebeenacknowledgedandacquiescedto
someextentbytheabsolutemajorityofthesubjectsofinternationallaw,inclu-
dingtheUnitedStates.④
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d)VitalInterests
Canada’svitalinterestsintheArcticwatersaremainlyofthreekinds:na-
tionalsecurityinterests,aboriginalinterests,andenvironmentalinterests.In-
deed,theexistenceanddevelopmentoftheseinterestsarewidelyrecognizeda-
roundtheworld.①
(c)StraightBaselines
In1906,CanadaclaimedHudsonBayasitshistoricwaters;in1967,Canada
drewstraightbaselinesin Labradorand Newfoundland;in1969,itdrew
straightbaselinesinNovaScotia,VancouverIsland,andQueenCharlotteIs-
land;in1970,itextendeditsterritorialseafromthreenauticalmilestotwelve
nauticalmilesbyBilC-203Act,embracingmostofthewatersoftheNWPas
itsterritorialsea.Thesethreestepslaidthefoundationfordrawingnationwide
straightbaselinesin1985.②FolowingthecontroversialtransitoftheU.S.
CoastGuardicebreakerCGSPolarSeainthatyear,theCanadianMinisterof
ForeignAffairsannouncedtwomeasures:(1)theadoptionofanOrderin
CouncilestablishingstraightbaselinesaroundtheArcticArchipelago,taking
effecton1January1986;and(2)theenactmentoftheCanadianLawsOffshore
ApplicationAct,extendingtheapplicationoffederalandprovinciallawstooff-
shoreareasalongthecoast.③CanadaclaimedthatthewatersoftheNWPare
internalaswatersonthelandwardsideofstraightbaselines.④
c.ReservedJurisdictionovertheDisputes
CanadaaccededtotheUNCLOSin2003andmadeanexclusivedeclaration
aboutsomearticlesofPartXVconcerningthesettlementofdisputes.Section
oneprovidesforthesettlementofdisputesbypeacefulmeanschosenbythe
partiesconcerned,suchasconsultationandconciliation.Sectiontwoprovides
thatwherenosettlementhasbeenreachedbyrecoursetosectionone,adispute
shouldbesubmittedattherequestofanypartytothedisputetothecourtor
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tribunalhavingjurisdictionunderthissection,thatis,compulsoryprocedures
entailingbindingdecisions.Sectionthreeprovidesthelimitationsandexcep-
tionstoapplicabilityofsectiontwo.OnthebasisofArticle298(1),specifical-
ly,“whensigning,ratifyingoraccedingtothisConventionoratanytimethere-
after,aStatemay,withoutprejudicetotheobligationsarisingundersection1,
declareinwritingthatitdoesnotacceptanyoneormoreoftheprocedures
providedforinsection2withrespecttooneormoreofthefolowingcategories
ofdisputes",Canadaproposedthereservationofjurisdictionoverdisputescon-
cerningtheinterpretationorapplicationofarticles15,74and83relatingtosea
boundarydelimitation,orthoseinvolvinghistoricbaysortitles.①
2.DefinitionbytheRussianFederation
a.DefinitionProcess
SimilartoCanada,RussiagotcontroloftheNSRalsointhreephaseswith
thepassingofthreecriticaldomesticlaws.Thefirstwas“OntheProclamation
ofLandandIslandintheNorthernArcticOceanasTerritoryoftheUSSR"
(1926)(hereafter“1926BorderAct"),whichdelineatedSovietterritoryalong
themeridian(E32°04′35″-W168°49′30″)totheNorthPole.Thiswasthe
prototypeofthesectorprinciple.Thesecondlawwasthe“StatueontheState
BoundaryoftheUSSR"(1960),whichprovidedforhistoricwatersandhistoric
straitsasSovietinternalwaters.Thethirdlawwasthe“ListofGeographical
CoordinatesofthePointsDeterminingtheBaselinesPositionforMeasuringthe
BreadthoftheTerritorialWaters,EconomicZoneandContinentalShelfofthe
USSR"(1985),whichbythemethodofstraightbaselinesencircledtheKara
StraitandVilkitskiyStrait—thebreadthexceeding24miles—asinternalwa-
ters.②
ButdifferentfromCanada,Russia,firstly,proposedtheconcept“historic
straits",whichmeansatypeofstraitsapartfromthebasicroutesofinterna-
tionalnavigationoveralongperiodbutunderthecontrolofthecoastalState
foruse,leadingtohistoricbaysandwaters,andwithimportanteconomicand
militaryvaluetothecoastalState.③Accordingtothisdefinition,coupledwith
diplomaticpractice,distinctlythehistoricstraitsRussiaadvocatedaretheSan-
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nikovStrait,theDmitryLaptevStrait,theVilkitskiyStrait,andtheShokalsky
Strait.①Secondly,RussiadidnotencirclethewholeNorthernSeaRoutesasin-
ternalwaters,butasdomesticjurisdictionalwaters.Domesticjurisdictional
watersonabroadsenseincludethewatersnotonlywithcompleteandexclu-
sivesovereigntylikeinternalwatersandterritorialsea,butalsowithsovereign
rightslikecontiguouszoneandexclusiveeconomiczone.
b.DefinitionBasis
(a)SectorPrinciple
TheSovietUniondelineateditsnationalboundarybymeridianlinesunder
the1926BorderAct,whichexpresslyprovidedthatthismethodappliedtoland
andislandsonly.②TextbooksoftheSovietUnionin1974alsopointedoutthat
exceptforinternalwaters,historicwaters,andterritorialsea,theremaining
partsinthesectorregionarehighseas.③Thismeansthatnotalofthewaters
intheregionareSovietinternalwaters.TheSovietgovernmenthadneveroffi-
cialyannouncedrecognitionofthesectorprinciple,nordidthegovernmentev-
erofficialyclaimsovereigntyoverthewatersinthesectorregion.④Butinthe
practiceofnegotiatingwithothercountriesoverthemaritimeborder,theSovi-
etUnionhadusedthesectorprincipleasaconvenientwayfordivision.Forin-
stance,inthedisputeovertheChukchiSeawiththeUnitedStates,theborders
wereactualyinlinewiththeeasternsectorlinesoftheSovietUnion.⑤
TheSovietsectorprinciplewasmainlyactiveinacademia.Sovietscholar
V.L.LakhtineproposedtheverticalsectorprincipleinhismonographRights
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overtheArcticRegion.Namely,forArcticcountries,theirsovereigntiesex-
tendedtoalofthespaceofsectorregions,includingairspace.①
Despiteitsoppositionagainstsevenothercountries’sectoraldivisionof
theAntarctic,Russiastronglydefendeditsowninterestsinthearcticsectorre-
gion.Forexample,in2007RussiainsertedaflagintotheArcticseabedand
thenclaimeditsrightsoverthecontinentalshelfinthesectorregion.②
(b)HistoricTitle
Sovietclaimsforhistoricrightsoverarcticwaterswerefirstproclaimedin
diplomaticstatementsandthenfixedbydomesticlaws.Forinstance,inthe
caseoftheWhiteSea,in1920theSovietUnionannouncedtheWhiteSeaasits
internalseainadiplomaticnotetoNorway,andthenin1956encircledthe
WhiteSeaasitshistoricseaintheHandbookoftheSovietUnionLawofthe
Sea.InthecaseoftheDmitryLaptevStraitandtheSannikovStrait,in1964
theSovietUnionclaimedthemashistoricstraitstotheUnitedStates,andthen
in1966assertedthisintheHandbookoftheNavyInternationalLaw.Inthe
1993NationalFrontierAct,RussiareaffirmeditshistoricrightstotheArctic
straitsandannouncedthatalistofhistoricwaterswasavailable.③SomeRus-
sianscholarsbelievedthattheKaraSea,theLaptevSea,theEastSiberianSea,
andtheChukchiSeawerealhistoricwaters.
AccordingtothesixelementsputforwardbyPharand,thehistoric-rights
basisofRussiaisnothinglessthanthefolowing:
a)ExclusiveRightsandEffectiveLegalProtection
TheNorthernSeaRoutesRegulationsofRussiareferstowaterwaycon-
trol,waterwayservicecharges,environmentalprotection,research,salvage,and
someotheraspects.Inaddition,Russiaalsoexercisescriminalandciviljuris-
dictionovertheNSR.④In1971,theSovietUnionestablishedtheAdministra-
tionoftheNorthernSeaRoutes(ANSR)undertheStatuteoftheAdministra-
tionoftheNorthernSeaRoute.ForthespecificimplementationofthisAct,it
formulatedanotherActin1975,namelytheRegulationsontheMarineOpera-
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tionsHeadquartersontheNSR,whichprovidedthattheenforcementagencyto
managetheactivitiesintheNSR wastheMarineOperationsHeadquarters
(MOH).The1991RegulationsforNavigationontheSeawaysoftheNorthern
SeaRoutesprovidedthattheNSRwasopentoalcountriesandshipswithout
discrimination,includingwarships.Butmanyrestrictiveconditionsweresetup
forpassage:forinstance,theANSRmustbegivenpriornoticeandthepassage
mustbesubjecttothecommandoftheMOHundertheANSR;shipsmustbe
pilotedbypilotsarrangedbytheANSR.Inaddition,thewaterwayservice
chargessystemviolatedthe“dueregardtonavigation"andnon-discriminatory
principlestipulatedinarticle234oftheUNCLOS.
b)Long-termUseandTransit
ThestrategicimportanceoftheNSRbeganfromthe1904Russo-Japanese
War.ThischannelhelpedtheRussianfleetreachtheFarEastspeedilyand
withlowrisk.DuringWorldWarⅡ,theNSRevenbecameanimportantchan-
nelforU.S.andBritishaliestosupplytheSovietUnion.TheNSRwasalso
aneconomicpassagetotransporttimber,oil,andothersuppliesfordomestic
trade.Inthepeakshippingperiodfromthe1950stothe1980s,around400ice-
breakerstraveledthroughtheNSR.Thethresholdofshippingtrafficin1987
wasashighas6.6miliontons.①
c)Acquiescenceofforeignstates
TheSovietUnionmaintainedthatthewatersorstraitsoftheNSRhad
neverbeenusedforinternationalnavigationwithoutitsspecialescortserv-
ices.②Butinfact,comparedwithCanadatheSovietUnionwasinamoreinferi-
orpositionintermsofacquiescenceofforeignstates.Thefourhistoricstraits
theSovietUnionclaimedwerealchalengedbytheUnitedStatesorother
countriesatsomepointinhistory.③
d)VitalInterests
ToRussia,theNSRhassecurity,economic,andotherimportantstrategic
value,andinaddition,theareaisthebestsubmarine-launchbaseforArcticnu-
clearsubmarinesbecausetheicesheetcanblocksatelitedetection.50% of
Russianstrategicmissilesarecarriedbynorthernfleetnuclearsubmarines.
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TheNSRisalsoacriticalresourcetransportchannellinkingtheArcticregion
andtheSiberianregion.①
(c)Straightbaselines
Inordertoseeklegalsupportmoreeffectiveandexplicitthanhistoricti-
tles,theSovietUniondrewstraightbaselinesinitsarcticwaters,includingar-
chipelagicstraitstraightbaselinesandcoastalstraightbaselines.Forinstance,
theVilkitskiyStraitisenclosedinthewestbya60.1milelongstraightbase-
line,andthemainbaselineattheeasternentranceis42 mileslong.The
ShokalskyStraitisenclosedatthewesternentranceby27.2and26.8mile
longbaselines,andintheeastbya27milelongbaseline.AcrosstheSannikov
Strait,thebaselineis36mileslonginthewestand44mileslongintheeast.
AcrosstheDmitryLaptevStrait,thebaselineis32mileslonginthewestand
30mileslongintheeast.TheKaraGatesStraithasbaselines29mileslongat
thewesternentranceand32mileslongattheeasternentrance.②
c.ReservationofJurisdictionovertheDisputes
TheSovietUnionaccededtotheUNCLOSonDecember10,1982.On
March12,1997,RussiamadeanexclusivedeclarationsimilartoCanada’s:
“Withrespecttodisputesconcerningtheinterpretationorapplicationofarti-
cles15,74and83oftheConvention,relatingtoseaboundarydelimitations,or
thoseinvolvinghistoricbaysortitles,itdoesnotaccepttheprocedures,provid-
edforinsection2ofPartXVoftheConvention."③
B.DefinitionbytheUserStates
ManyUserStatesopposethattheNWPisCanadianInternalWaters.As
providedbytheUNCLOS,shipsofalStatesenjoytherightofpassage.Ac-
cordingly,therearetwopossibilitiestoidentifythestatusofwaters:wherethe
establishmentofastraightbaselinehastheeffectofenclosingasinternalwa-
tersareaswhichhadnotpreviouslybeenconsideredassuch,arightofinnocent
passageshalexistinthosewatersunderthereservedrights;andwherethe
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NWPbecomesanInternationalStraitastimegoesby,arightoftransitpassage
shalbegiventootherstates.①TheoppositionoftheUnitedStatesandtheEu-
ropeanUnionisthemostnoteworthy.②Theybelievethatsimplytherequire-
ment“acquiescenceoftheforeignstates"couldmakeitimpossibleforCanada
andRussiatotakethecontroloftheNWPandtheNSRastheirdomesticwa-
ters.
1.DefinitionbytheU.S.
TheUnitedStatesbelievesthatthefreedomsofnavigationandoverflight
areinlinewithinternationalcustomarylaw.③Theprincipleofnavigationfree-
domisalsooneofthe“Wilson14".Inaddition,theUnitedStatesisagainst
theso-calediceterritory,anddismissesitasimpracticalbecausetheconnec-
tionpointoficeandwatercannotbetakenasstartingpointtodrawterritorial
baselinesduetotheconstantlychanginglocationandshapeoftheice.④
TheUnitedStatesinsiststhattheNWPisanInternationalStrait.Voya-
gesmadebyS.SManhattan(1969-1970)andCGSPolarSea(1985)have
exacerbatedtheconflictbetweentheUnitedStatesandCanadaonthisissue.
TheUnitedStatescitedthejudgmentoftheInternationalCourtofJustice
(ICJ)forsupport,arguingthattheinternationalusageofastraithasnothingto
dowithtrafficvolume.⑤Additionaly,theUnitedStatesopposedtheproposi-
tionthatthe“use"intheterm“usedforinternationalnavigation"onlymeans
“actualuse"byarguingthatthe“potentialuse"oftheNWPforinternational
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navigationcouldmakeitaninternationalstrait.①Therefore,S.S Manhattan
andCGSPolarSeaweresailingininternationalstraitswithouthavingtoob-
tainpriorconsentfromCanada.
In1988,fortheneedsofnegotiatingtheFreeTradeAgreement,theUnit-
edStatesandCanadashelveddifferencesontheissuetemporarilyanddevel-
opedtheArcticCooperationAgreement.ItwasagreedthatAmericanice-
breakersshalpasstheNWPsubjecttotheconsentoftheCanadiangovern-
ment.Exceptforthispoint,theagreementfailedtoalterthepositionsofthe
twostatesconcerningthearcticwaters.ThecurrentU.S.ambassadortoCan-
ada,DavidWilkins,reiteratedtheviewheldbytheUnitedStatesoveralong
periodoftime:theNWPisanInternationalStrait.②
2.DefinitionbytheEuropeanUnion
AmongtheeightSurround-ArcticNations(Russia,theUnitedStates,
Canada,Norway,Finland,Sweden,Greenland(Denmark),Iceland),Finland
andSwedenareEUmemberstates,③whileIcelandandNorwayarepartiesto
theAgreementontheEuropeanEconomicArea.Therefore,theEUhasspecial
interestsintheArctic.“TheEuropeanUnionandtheArcticRegion",adocu-
mentpreparedbytheEuropeanCommission,fulyreflectedtheEU’sArctic
policy.Byinterpretingthispolicydocument,wemayfindthatEUArcticpoli-
cycentersonenvironmentalprotectionandresources.TheEUattachesgreat
importancetoitspresenceintheArctic.④
TheEUopposedCanada’seffortstoenclosethewholeArcticArchipelago
bydrawingstraightbaselinesforthereasonthatCanadaisnotanarchipelagic
state.ThisactofCanadawouldaffectthejudgmentofothercountriesonthe
legalstatusoftheNWP.⑤
3.BasisforDefinition:InternationalStrait
“ThereisnothingintheLawoftheSeaConventiontosuggestadditional
testsorrequirementsforrecognitionasaninternationalstrait,sothereisno
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authorityfortheideathatastraitisonlyastraitifitmeetsacertainminimum
thresholdofshippingtraffic,aspecificnumberoftransits,atimetableorregu-
larityoftransits,transitbycertaintypesofvessels,orwhetherthevesselisac-
companiedornotaccompaniedbyice-breakers".Simplyput,astraitusedfor
internationalnavigationisastraitconnectingonepartofthehighseasorEEZ
toanotherpartofthehighseasorEEZ.Unlikeinnocentpassage,transitpas-
sagethroughaninternationalstraitmaynotbesuspendedbyastatebordering
thestrait.①
Ⅲ.ThePeculiarityoftheLegalStatusoftheArctic
NavigationRoutes
A.AbsenceofLegitimacyoftheTheories
1.SectorPrinciple
ThefivenationsborderingtheArcticRegion,Canada,theUnitedStates,
Denmark,theformerSovietUnion,andSweden,havemarkedtheirrespective
sectorregionsinaccordancewiththesectorprinciple,bydrawingtwostraight
linestotheNorthPolefromtheeastandwestendsoftheirterritorybordering
theArctic,which,withthelatitudelineconnectingtwoterritorialends,framea
sectorregion.Areaswithinthesectorsarenowunderthesovereigntyofthese
fivenations.Othercountrieshavenotadoptednewmeasuresandremainskep-
ticaloftheproprietyofsuchterritorialdelimitationorsovereigntyclaims.②
Thesectorprinciplehadobtainedsomeacquiescencebeforethe1959Ant-
arcticTreatywassigned.Theclaimantstakesectorlinesastheso-caled
“boundary",butactualytheyareonlydeemedageographicallines,③andthis
measuretodivideterritoryhasnotbeenrecognizedbytheinternationalcom-
munity.In1975,onthequestionofWesternSahara,theICJgavetheadvisory
opinionthat,“territoriesinhabitedbytribesorpeopleshavingasocialandpo-
liticalorganizationwerenotregardedasterraenullius."Therefore,thismeas-
uretotaketerritorialsovereigntyisilegalunderthebasicprincipleofmodern
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internationallaw.①
2.HistoricTitle
Theclaimofhistorictitlehasnotyetbeenfulysupportedbytheinterna-
tionalcommunity.In1985,theICJrejectedbothclaimsofhistorictitleinthe
caseoftheGulfofMaine(theUnitedStatesvs.Canada).Also,inU.S.do-
mesticcourts,itisdifficultforsuchclaimstoprevail.Inthe1975caseofCook
Inletandthe1986caseofNantucketSound,theU.S.SupremeCourtrejected
thehistorictitleclaimedbyAlaskaandMassachusettsduetoinsufficientexer-
ciseofjurisdictionandabsenceofspecialinterests,respectively.②
Canadamustsubmitevidenceoflong-termexclusivejurisdictionoverthe
Arcticregionandacquiescenceofotherstakeholdercountries.Butsubstantial
evidenceshowsthatCanadaisatadisadvantage:first,whentheBritishandCa-
nadianexplorersclaimedsovereigntyovertheArcticislands,nooneclaimed
sovereigntyoverthesurroundingwaters.Second,itwasnotuntil1973that
Canadausedtheterm“historictitle".Third,thisclaimwasimmediatelycon-
testedbyotherstakeholdercountries.Last,butnotleast,Canadahasnotsuc-
ceededinforcingalvesselsfromothercountries,especialytheUnitedStates,
tomakeapriorrequestforpassage.
ItisthesamecasewiththeNSRofRussia.Somescholarsbelievethata-
partfromtheSannikovStraitandtheDmitryLaptevStrait,therestofRussian
arcticstraitscannotgetstrongsupportashistoricwaters,andthereforeforeign
shipshavetherightofinnocentpassageinthesewaters.③
Underinternationalcustomarylaw,receivingtheacquiescenceoftheinter-
nationalcommunityorstakeholdersontheissueofhistorictitleisparamount.
Inthe1951FisheriesCase(UnitedKingdomv.Norway),theICJpointedout
that,astheUnitedKingdomhadnoobjectiontoexclusivejurisdictionbyNor-
wayduringthepasttwohundredyears,itregardedthisasacquiescence.Nei-
therCanadanorRussiahasreceivedtheacquiescenceoftheinternationalcom-
munityorstakeholdersontheissueofjurisdictionoftheNWPortheNSR.④
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Thus,theirclaimsforhistorictitlecannotbesupported.
3.StraightBaselines
Themethodofstraightbaselinesistheinternationalcustomaryruletode-
limitterritorialseabaselines,establishedbytheICJin1951whendealingwith
theFisheriesCase.Afterthat,itwasincludedintotheUNCLOSasoneofthe
methodstodelimitterritorialseabaselines.IntheFisheriesCase,theICJput
forwardanexceptiontofolowthemethodoftracéparalèleinthelow-water
markrule,andusedanothermethodinthefolowingcircumstances:wherethe
coastlineisbroken(deeplyindentedandcutinto,asisthatofEasternFi-
nnmark)orwhereitisborderedbyanarchipelagosuchastheSkjargaard,it
canbedeterminedbymeansofageometricalconstruction,which,withinrea-
sonablelimits,maydepartfromthephysicallineofthecoast.①Butitshould
alsobeconsideredthat:1.Coastalstatesshalponderdeeplyovertheactual
andlocalrequirementswhenadoptingthismethod.Territorialseashal be
closelylinkedwiththemainland,andthebaselinemaynotdepartfromthe
generaldirectionofthecoast,approximately20°;②2.Whetherinthestateof
splitorsiege,thespecificwatersanditsmainlandshouldhaverelationshipin
constitution,andtheratiomaynotexceed3.5∶1,asprovidedintheFisheries
Case;③3.Besidesthepurelygeographicalfactors,somespecialeconomicinter-
ests,ofwhichtherealityandimportancetothespecificareaareclearlyevi-
dencedbylong-termpractice,shouldalsobereflected.④ AccordingtoUN-
CLOSArticle7(1),“inlocalitieswherethecoastlineisdeeplyindentedand
cutinto,orifthereisafringeofislandsalongthecoastinitsimmediatevicini-
ty,themethodofstraightbaselinesjoiningappropriatepointsmaybeemployed
indrawingthebaselinefromwhichthebreadthoftheterritorialseaismeas-
ured".
AmongthearchipelagicstraitsaffirmedbyRussia,theNovayaZemlya,the
SevernayaZemlya,andtheNewSiberianIslandsarenotcloselylinkedwiththe
mainland,noraretheyintegral.Moreover,thefringesoftheislandsarerela-
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tivelystraight,notdeeplyindentedandcutintothemainland,sotheclaimof
straightbaselinesisunqualified.Inaddition,oftheterritorialstraitswhichthe
SovietUnionclaimed,theVilkitskiyStraitandtheShokalskyStraitoftheSev-
ernayaZemlya,andtheDmitryLaptevStraitandtheSannikovStraitofthe
NewSiberianIslands,thelengthsofthebaselinesalexceedtwotimestheter-
ritorialbaseline.①Thoughthestatepartytookhistorictitleassupportfor
straightbaselines,itsclaimstilfailedtogainlegitimacy.
Russiahasdrawntwenty-eightstraightbaselinesforbaysandmouthsof
riversalongtheArcticOcean,ofwhichonlyfivedonotexceedtwenty-four
nauticalmilesinlength.②AccordingtoUNCLOSArticle10(5),“wherethe
distancebetweenthelow-watermarksofthenaturalentrancepointsofabay
exceeds24nauticalmiles,astraightbaselineof24nauticalmilesshalbedrawn
withinthebayinsuchamannerastoenclosethemaximumareaofwaterthat
ispossiblewithalineofthatlength".ItfolowsthatasamemberoftheUN-
CLOS,Russiahas,atmaximum,onlyfivebaysormouthsofriversalongthe
Arcticmainlandcoastwhichconformtotherelevantrules.③
4.InternationalStraits
IntermsofthelocationoftheANRanditsimportancetointernational
trade,somestraitsinthechannelcanindeedbeidentifiedasinternational
straits.ApplyingthefunctionalcriteriontotheNWP,oneisstruckbythevery
lownumberoftransitsthathaveoccurredsinceitsdiscovery.Butitisnot
comparabletothatoftheCorfuChannel,orofothercommonlyacceptedinter-
nationalstraitsintermsoftrafficvolume.Accordingly,thepresenceoficein
thePassageandthepolarweatherconditionsshould,incombination,alowfor
alowerstandardofinternationalnavigationvolumeinordertoclassifyitasan
internationalstrait.④
Overal,neithertheNWPnortheNSRisapurelysinglechannellinkedby
oneorseveralstraits,butaregion.ClassifyingtheANRonlyasinternational
straitsisnotonlyblurringthecriterionofinternationalstraits,butalsomaking
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itdifficulttojustifyitself.
B.TheLegalStatusoftheNorthwestPassage
In1970CanadaenactedBilC-203,anActtoextendthebreadthofits
territorialseafromthreenauticalmilestotwelvenauticalmiles,includingthe
PrinceofWalesStrait(onthewesternendoftheNWP)andtheBarrowStrait
(ontheeasternendoftheNWP)astheCanadianterritorialstraits.Asare-
sult,acirclearoundthewesternandeasternendsoftheNWPappeared.For-
eignvesselsareboundtopassthroughCanadianterritorialseawhethersailing
bytheBarrowStraitalongRouteNorbythePrinceofWalesStraitalong
RouteS.①
Basedontheanalysisinthefirstsubchapterunderthefirstchapterofthis
paper,RouteNconsistsoffourstraits,namelytheLancasterSound,theBar-
rowStrait,theViscountMelvileSound,andtheM’ClureStrait.RouteSis
rathercomplex,forbesidesthestraits,italsoinvolvesgulfsliketheHudson
Gulf,theQueenMaudGulf,andtheAmundsenGulf.Thefolowingisabrief
analysisoftherespectivelegalstatusofthesetwoRoutes.
1.TheLegalStatusofRouteN
IthasnotbeenruledintheUNCLOSwhetheraninternationalstraitis
confinedtoasinglestrait,oranInternationalStraitsChain.Thecriterionfor
internationalstraitsdeterminedbyinternationalcustomarylawisalsobeyond
thegeneralunderstandingoftakinggeographicalfactorsastheonlycriterion,
byincludingthefunctionalfactor.Thatmeansthestraitinthegeographical
senseisnotequaltothatinthelegalsense.Theprecedentthataninternational
straitcomprisestwoormorestraitsalreadyexistsintheTurkishStraitscom-
prisingtheDardanelesStraitandtheBosporusStrait.
ThispaperarguesthatRouteNshouldbeclassifiedasanInternational
StraitsChain,bytakingintoaccountthelocationthatthecomprisingfour
straitsarecloselylinkedandtheendsoftheRoutearethehighseasoftheBaf-
finBayandtheBeaufortSea.
2.TheLegalStatusofRouteS
IfRouteNshouldbeclassifiedasanInternationalStraitsChain,then
shouldRouteSbeconsideredashavingthesamestatus?Theanswerisnotex-
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actlyso.Thispaperarguesthatitmustcomplywithbasiccommonsenseif
severalstraitsaretobedeemedasconstitutinganInternationalStraitsChain;
thatis,thesestraitsmustbecloselylinkedingeography.Notonlyarethe
straitsinRouteSseparatedbysomebays,failingtoformachain,butalsothe
straitsthemselvescannotbeinternationalstraitsbecausetheyfailtomeetthe
geographicalcriteriaofinternationalstraits.ThelegalstatusofRouteSshould
bedividedintointernalwaters,territorialsea,contiguouszone,andexclusivee-
conomiczoneundertheUNCLOS.MostpartsofthechannelareinCanadian
internalwatersandterritorialsea,sothepassageofforeignshipswilbesub-
jecttothespecificrulesofCanada.Butthepartsintheexclusiveeconomic
zoneshouldbeopenedtoforeignshipsforfreepassage.
C.TheLegalStatusoftheNorthernSeaRoutes
1.TheLegalStatusofthePolarRouteandtheHigh-latitudeRoute
ThePolarRouteisadjacenttotheNorthPoleandiscompletelyinthe
Arctichighseas,outofthejurisdictionofRussia,soitshalbegovernedbythe
principleoffreedomofnavigation.
LocatedonthenorthernsideoftheRussiannorthernislands,theHigh-lat-
itudeRouteisbasicalyintheArctichighseas.However,ifavesselgoesalong
thecoast,itmaybeinthejurisdictionalwatersofRussia,includingterritorial
sea.
2.TheLegalStatusoftheCentralRouteandtheCoastalRoute
ShouldtheCentralRouteandtheCoastalRoutebeclassifiedasInterna-
tionalStraitsChains?InaccordancewiththeanalysisofRouteS,theanswer
is,ofcourse,no.TheCoastalRouteisalongtheRussianmainlandcoastline,so
itisbasicalyinitsinternalwatersorterritorialsea.
ComparedtoRouteS,thestraitsintheNSRaremoredispersed,beingcut
offbyfiveseas.Butthedifferenceisthatthesestraitsareinternational,for
theirendsareconnectedtothehighseas(Russiahasinsufficientevidencefor
historictitletothefiveseas).So,theCentralRouteincludesaninternational
partandanon-internationalpart.Besideswatersundernationaljurisdiction
likeinternalwatersandterritorialsea,thenon-internationalparthashighseas.
Forconvenientpassage,theCentralRouteshouldhavesomeinternationalchar-
acter,andthecoastalStatescouldfacilitatethepassagebytrafficseparation
schemes.
Article22oftheUNCLOSprovidesthat,wherenecessaryandhavingre-
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gardtothesafetyofnavigation(inparticulartankers,nuclear-poweredships),
thecoastalStatemaydesignatetrafficseparationschemesintheterritorialsea.
Butintheprescriptionofsealanes,thecoastalStateshaltakeintoaccountfactors
includingchannelscustomarilyusedforinternationalnavigation,thespecialcharac-
teristicsofparticularshipsandchannels,andthedensityoftrafic.Thisprovision
shalbeappliedtothewatersofthenon-internationalstraitsoftheANR.
Meanwhile,Article41oftheUNCLOSprovidesthatStatesbordering
straitsmaydesignatesealanesandprescribetrafficseparationschemesfor
navigationinstraitswherenecessary.Thoughthe“necessary"circumstances
havenotbeenlisted,consideringthefragileecologicalenvironmentintheArc-
ticandtheparticularequipmentrequiredforashiptopasstheANR,itisvery
necessarytosettrafficseparationschemesintheArcticstraits.
ConsideringthespecialnaturalenvironmentintheArctic,Article234of
theUNCLOSpermitsthecoastalStatestosetice-coveredareasintheexclu-
siveeconomiczone.Forforeignshipssailinginthisregion,thecoastalState
canincreasetherequirementsonvesseldesign,construction,manning,ande-
quipmentcomparedwiththegeneralinternationalrulesandstandards.①
Ⅳ.Conclusion
Sofar,arcticshippingactivitiesremainregional,beingmainlyconcentrated
intheCanadianarcticwaters,waterssurroundingGreenlandinsummer,and
partoftheNSR,andarcticshipsaremostlyengagedinscientificresearch,oil
andgasexploration,andtourism.②Butthereisnodoubtthatthecommercial
valueoftheareawilbeimmeasurableinthefuture.BythetimetheANRis
open,traveltimefromJapantotheNetherlandswilbecutbyhalf.Moreover,
shipstravelingthroughtheNWPwilnotbelimitedtothemaximumsizecur-
rentlypermittedthroughthePanamaCanal,so-caledPanamaxShips.③Inad-
dition,itwilchangetoday’sworldtradestructureandpoliticalandeconomic
patterns,shapingasuperSurround-Arctic Oceaneconomiccircle mainly
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comprisingEurope,NorthAmerica,andRussia.①Thatistosay,thedefinition
ofthelegalstatusoftheANRwilhaveaprofoundimpact.Totheworld,the
internationaltradestructure,andpoliticalandeconomicpatternswilbeaffect-
ed.ToChina,thedevelopmentofthreemajorinternationalshippingcentersin
itssouthern,middle,andnorthernregionswilbeimpacted,particularlythe
constructionoftheShanghaiinternationalshippingcenter.Therefore,itisof
greatsignificancetoresolvethelegalstatusoftheANRandthustodefinethe
rightsofcontroloverthem.
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